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ELECTION COMMISSION OF INDIA 

NOTIFICATION 
New Delhi, the 9th July, 1984 

0 N 87.—In pursuance of section 105 of the Represen¬ 
tation of the People Act, 1951 the Election Commission 

550 GI/ 84—1 


hereby publishes the judgment dated 25th May, 1984 of tha 
High Court of Judicature at Patna election petition Noe, 
5 nnd 9 of 1980. 


ELECTION PETITION NOS. 6 AND 9 OF 1980 

In the matter of Applications under Sections 80, 80A and 

81 of the Representation of the People Act, 1951. 

Rajendra Prasad Gupta—Petitioner in Election Petition 
No, 6 of 1980 

Mahndeo Sab —Petitioner in Election Petition No. 9 
of 1980 

VARSUS 

Sri Kamla Mishra Madhukar—Respondent in both the 
cases 

For the Petitioner : Messrs S.N.P. Sharma and Amaren- 
dra Kumar Singh. 

For the respondent : Messrs Indu Shekhar Pd. Sinha 
and Girindra Mohan Thakur. 

PRESENT: 


THE HON’BLE MR. JUSTICE SHIVANUGRAH NARAIN 

Shivanugrah Narain, J,—The Petitioners of both these 
election petitions claim a declaration that the election of 
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the sole respondent, Sri Kami a Mishra Madhukar, to the 
House of People from 3, Motihari Parliamentary Constitu¬ 
ency, held in 1980 is void. The sole ground on which the 
election is impugned is that the nomination paper of Sri 
Jamuna Ram was improperly rejected by the Returning 
Officer. As the election impugned is the same and the 
grounds for impugning the election are also the same, 
these two elections petitions have been heard together and 
this judgment will govern them both. 

2. Election Petition No. 6 of 1980 has been filed by 
Rajendra Prasad Gupta, an elector In Kesaria Assembly 
constituency, which wag comprised in 3, Motihari Parlia¬ 
mentary Constituency. Mahadeo Sah, a voter In Mohalla 
Miscott, which falls in Motihari Assembly Constituency, 
comprised in 3, Motihari Parliamentary Constituency; and 
who was one of the proposers of Sri jamuna Ram, is the 
petitioner In Election Petition No. 9 of 1980. Sri Kamla 
Mishra Madhukar, a returned candidate, is the sole respon¬ 
dent in both the election petitions, 

2A. Admittedly, one Sri Jamuna Ram had along with the 
respondent and others filed nomination for election to the 
House of People from 3, Motihari Parliamentary Constitu¬ 
ency. Two nomination paper* were filed on his behalf. In 
one of them, which bears the serial number 43 has been mar¬ 
ked as Ext. 2 in Election Petition No. 6 of 1980 and Ext. 4 in 
Election No. 9 of 1980, the proposer was Mahadeo Sah, 
and in the other which bears the serial number 47 and has 
been marked a* Ext. 2(a) in Election Petition No, 6 of 
1980 and Ext. 4(a) in Election Petition No. 9 of 1980, the 
proposer was Bishwanath Ram. Hereinafter the nomination 
papers would be described with reference to the Exhibits 
marks given in Election Petition No. 6 of 1980. Both 
these nomination papers were filed indue time, but on the 
date of the scrutiny.. namely, on 11-12-1979, the Returning 
Officer rejected both the nomination papers; Ext. 2, in which 
the proposer was Mahadeo Sah, on the ground that the 
proposer’s name does not find place in the electoral roll. 
He, has mentioned as Bihar Assembly constituency. The 
nomination paper Ext. 2(a), in which Biswanatb Ram was 
the proposer, was rejected a* the proposer's constituency ha6 
not been mentioned, and also because the age, obviously 
meaning the age of the candidate, had not been mentioned. 
As I have already said, the respohdent was declared elected, 
the declaration having been made on 8-1-1980. According 
to the petitioners, Sri Jamuna Ram was a voter from 12, 
Motihari Assembly Constituency, which was a part of the 
aforesaid Parliamentary Constituency and his name was 

entered in serial No. 14, Part VJI of the electoral roll of 
the said Assembly constituency, and his age as mentioned 
in the voters’ list was 64. Sri Jamuna Ram was a former 
member of the Bihar Legislative Assembly and possessed all 
the prescribed conditions for being nominated as a candidate 
to the Parliament and was not disqualified. According to 
the petitioner, the two proposers of Jamuna Ram, namely, 
Mahadeo Sah and Biswanath Ram were also voters at the 
aforesaid election from 12 Motihari Assembly Constituency, 
the name of Mahadeo Sah being at serial No, 458 of Part 

VT. and that of Biswanath Ram was at serial No, 9 Part 

VII of the aforesaid Assembly Constituency which was 

comprised in the aforesaid Parliamentary Constituency. 
According to the petitioner, both the nomination paptys, 
which were on the prescribed forms, substantially complied 
with the provisions of the Representation of the People Act, 
1951, and the Rules made therein and the defects in the 
nomination papers were merely technical defects. The petitio¬ 
ner also alleged that at the time of the presentation of the 
aforesaid two nomination papers, the Retruning Officer 
scrutinised the two nomination papers, but did not find out 
any defect therein. At the scrutiny, however, though no 
objection was raised by any of the candidates or their pro¬ 
posers and the identity of Jamuna Ram and his proposers 
was not in doubt, the Retraining Officer, it l n allyed without 
pointing out the defects silently rejected the two nomination 
papers of Sri Jamuna Ram, without giving him any oportu- 
nify of being heard, The order of rejection of the nomination 
papers, besides being in violation of the principles of natural 
justice, was according to the pefloners, contrary to the 
mandatory 1 dstons of sections 33 and 36 of the Repre¬ 
sentation c People Act, 1951, The defects being merely 
technica 1 |omination papers were, improperly rejected. 


4. The petitions were resisted by the respondent who 
maintained that the nomination papers of the petitioners had 
been rightly rejected, the defects being substantial, and not 
technical, and that they should have been rejected also on 
grounds other than the grounds mentioned by the Returning 
Officer. He asserted that the proposers wilfully neglected 
t6 correct the mistakes in the nomination papers and that 
the proposer did not produce certified copies of the entry 
of his name in the electoral roll of the Bihar Assembly 
Constituency, According to the respondent, Election Petition 
No 6 of 1980 had been filed by the husband of the defeated 
Congress candidate Shrimati Prabhawati Gupta, and Maha¬ 
deo Sah, the petitioner in the other case, was a mere stooge 
of Smt. the Prabhawati Gupta and her husband and was a 
mere name-lender, and, therefore Rajendra Prasad Gupta he 
has no locus, standi to impugn the election. His locus_standi 
was also challenged on the ground that he was entered as 
a voter not only in 18, Kesaria Assembly Constituency, but 
also in the clectoml roll of 206, Patna West Assembly 
constituency, 

5. The respondent filed a petition to amend his written 
statement also incorporating therein that petitioner Rajendia 
Pd. Gupta was not .ordinarily residing in village Kasaria 
during the relevant time and that he was ordinarily residing 
at Patna and, therefore, he was not entitled to he a voter 
hi the constituency to which the present election petition 
related. That amendment was rejected by order dated 
25-2-1983 passed by this Court. 

6. The following issues have been framed in Election 
Petition No, 6 of 1980;— 

1. Is the petitioner incompetent to present and prose¬ 

cute the Election peptition No. 6 of 1980 because 
the name of the petitioner was entered as an elector 
in the electoral roll of two Assembly Constituencies, 
namely, 18 Kesaria Assembly Constituency which 
was comprised in 3 Motihari Parliamentary Consti¬ 
tuency and in Patna West Assembly Constituency 
which was comprised in a different Parliamentary 
Constituency? 

2. Is there any Bihar Assembly Constituency in the 

State of Bihar ? If so, in which Parliamentary 
Constituency of the State it is situated and was 
the candidate’s name entered in electoral roll of 
that Assembly Constitutency ? 

3. Whether Jamuna Ram, a candidate was a voter from 

Motihari Assembly Constituency vide serial No. 
14, part 7 of 12 Afotihari Assembly Constituency, 
falling in 3, Motihari Parliamentary Constituency 
or not ? 

4. Whether Jamuna Ram, the said candidate was below 

the age of 25 years on the date of filing his nomi¬ 
nation paper or on the dale of its scrutiny ? 

5. Whether Sri Mahadeo Sah and Sri Bishwanath Ram, 

the two proposers of Jamuna Ram were voters vide 
serial No. 458. part 6 and serial No. 9, part No. 
7 of 12 Motihari Assembly Constitutency, respec¬ 
tively, falling in 3. Motihari Parliamentary Consti¬ 
tuency ? If so, whether they were qualified to 
propose the name of Jamuna Ram ? 

6. Whether the nomination papers proposed by Mahadeo 

Sah and Bishwanath Ram were impropeiely rejected 
by the Returning Officer in the impugned election ? 
If so, is the election of the respondent void ? 

7. Is the petitioner entitled to any relief or reliefs ? 

7. The following issues have been framed in Election 
Petition No. 9 of 1980 : 

1. Is the election petitioner a stooge of Shri Rajendra 
Prasad Gupta and has the election petition been 
filed at the instance of Shri Rajendra Prasad Gupta 
and. if so, is the election petition not maintainable 
on this account 7 
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2. Whether the nomination paper of Shri Jamuna Ram 

proposed by the petioner (Mkhadeo Sah) and 
Bishwanath Ram were improperly rejected by the 
Returning Officer in the impugned election ? If bo, 
is the election of the sole respondent void ? 

3. Whether the petitioner and other proposer, namely, 

Bishwanath Ram had ample opportunity to give 
correct particulars required by law in their nomi¬ 
nation papers and did they deliberately file invalid 
nomination papers for some ulterior motive ? If 
so, is the election petitioner estopped from challen¬ 
ging the election ? 

4. Whether the petitioner is entitled to any other relief? 

8. I shall take up first Election Petition No, 6 of 1980. 
Issue No. 1 

Election Petition No. 6 of 1980 

9, The name of petitioner Rajendra Prasad Gupta is ad¬ 
mittedly entered in the electoral roll of 18 Kesaria Assem¬ 
bly Constituency, which whs comprised in 3 Motihari Par¬ 
liamentary Constituency, and also in 206, Patna West Assem¬ 
bly Constituency. Now according to section 81(1) of the 
Act, any elector has the right to present an election peti¬ 
tion calling in question the election for which he is an 
elector. As it is not disputed that the name of the petitioner 
is entered in the electoral roll of 18 Kesaria Assembly Cons¬ 
tituency, which forms a part of the 3 Motihari Parliamentary 
Constituency, the election of which is in question, it is mani¬ 
fest, in view of the Explanation to section 81(1) read with 
section 62 of the Act that the petitioner is an elector. For 
the reasons given by me in the Order No. 28 dated 
25-2-1983, an ‘elector’ according to the Explanation to 
Section 81 of the Act, means every person who is for the 
time being entered in the electoral roll of any constituency, 
unless it is expressly provided to the contrary by the Act, 
The Act nowhere provides that a person who is entered 
in the electoral roll of more than one constituency shall 
not be regarded as an elector. Section 62 of the Act merely 
provides that no person shall vote at a general election 
at more tha one constituency of the same class, and 
if a person votes in more than one such constituency, his 
votes in all Such constituencies shall be void. It follows, 
therefore, that the petitioner is not incompetent to present 
and prosecute the election petition because his name was 
entered as an elector in the electoral roll of also Patna 
West Assembly Constituency which was comprised in a 
different constituency. Issue No. 1 is, therefore, answered 
in the negative. 

Issue No, 2 

10. It is not in dispute that there is a Bihar Assembly 
constituency in the State of Bihar and that Assembly Cons¬ 
tituency is comprehended -with the Nalanda Parliamentary 
Constituency in the State of Bihar. It is also not in dispute 
that the name of the candidate Jamuna Ram is not entered 
in the electoral roll of that Assembly Constituency. Issue 
No. 2 is answered accordingly. 

Issue Nos. 3 and 5 

11. Certain entries in the electoral roll of 12 Motihari 
Assembly Constituency for the 1980 election have been 
exhibited, and Ext. 3(b), an entry in the aforesaid electoral 
roll, shows that the name of Jamuna Ram, the candidate, 
was entered in serial No, 14 Para 7 of the said electoral 
roll. Issue No. 3 must therefore, be answered in the affir¬ 
mative, 

12. Fxt. 3 is entry No, 4J8, in Part 6 of the aforesaid 
electoral roll. It shows that the name of Sri Mahadeo Sah, 
the pronoser of Jamuna Ram in one of the nomination 
papers in entered in jAall No. 458 of Part 6 of the afore¬ 
said electoral roll, Similarly, Ext. 3(a) shows that the name 
of Sri Biswanath Ram, the proposer of Jamuna Ram, in 
the other nomination caper in entered in serial No. 9 of 
Pert 7 of the aforesaid electoral roll. Ip face of these entries, 
it see* concluded on behalf of the respondent that Shri 


Mahadeo Sah and Sri Biswanath Ram were voter* from 
12 Motihari Assembly segment of 3 Motihari Parliamentary 
Constituency, and the first part of Issue No, 5 must, there¬ 
fore, be answered in the affirmative. In other words, I hold 
that Sri Mahadeo Sah and Sri Biswanath Ram, the two pro¬ 
posers of Jamuna Ram, were electors in 12 Motihari Assem¬ 
bly constituency, which was a segment of 3 Motihari Parlia¬ 
mentary Constituency. That being so, it follows that both 
Sri Mahadeo Sah and Sri Biswanath Ram were electors of 
3 Motihari Parliamentary Constituency for election from 
which they had nominated Sri Jamuna Ram as a candi¬ 
date. 

13. Section 33 of the Representation of the People Act, 
1951 requires that the nomination paper must be signed 
by the candidate and by an elector of the constituency a* 
proposer. Being electors of the constituency, both Sri 
Mahadeo Sah and Sri Biswanath Ram were qualified to 
propose the name of Jamuna Ram as a candidate for election 
to the Lot Sabha from 3 Motihari Parliamentary Consti¬ 
tuency. Second part of Issue No. 5 must also, therefore, 
be answered in the affirmative. 


Issue No. 4 

14. Tulsi Ram (R.W.l) stated in his examination-in-chief 
that he knew Jamuna Ram, whose nomination paper was 
rejected in the election which is being impugned by this 
election petition, (since 1938, Ah he knew Jamuna Ram since 
t938, there can be no doubt that according to him, Jamuna 
Ram was aged at least more than 40 years in 1980 when 
the nomination papers were filed by him. Jamuna Ram was 
admittedly by member of the Bihar Assembly Constituency 
in 1952. There can, therefore, be no doubt that on the 
date of filing of the nomination papers or on the date oi 
scrutiny, Jamuna Ram was aged more than 25 years. Indeed, 
this position was not disputed by the learned counsel appea¬ 
ring on behalf of the respondent. I, therefore, hold that 
on the date of filing of the nomination papers or on th» 
date of scrutiny of the nomination papers, Jamuna Ram 
was aged more than 25 years. Issue No. 4 mast, therefore, 
be answered in the negative. 

Issue No. 6 

15, As I have already, Stated, two nomination papers 
Exts. 2 and 2(a) (serial Nos. 43 and 47 respectively) were 
filed by Jamuna Ram. Mahadeo Sah, the petitioner in 
Election Petition No. 9 of 1980, is the proposer in Ext. 2 
and Bishwanath Ram is the proposer in Ext. 2(a). The 
two nomination papers are on the prescribed form in Hindi- 
In the nomination paper Ext, 2, the proposer has mentioned 
his name in the column meant for his name, and in the 
column meant for the Parliamentary Constituency, he ha* 
mentioned “Motihari”, but in the column meant for giving 
the name of the Assembly Constituency comprised in the 
aforesaid Parliamentary Constituency in which he is an 
elector, the proposer Mahadeo Sah has mentioned “Bihar’’, 
and in the column meant for giving the part number and 
the serial number, in which his name occurs in the electoral 
roll of the Assembly Constituency, he has mentioned “Part 
6” and serial No, 458 respectively and the nomination 
paper has been signed by him. Therefore, the proposer in 
the nomination paper Ext, 2 hats given his name and has 
stated that his name occurs in Part 6, Serial No. 458 of 
the electoral roll of the Assembly Constituency which is 
comprised in 3 Motihari Parliamentary Constituency, The 
order of rejection which is recorded on the nomination paper 
itself runs as follows:— 

“Rejected as the proposer’s name does not find place 
in the Electoral Roll-he has mentioned as Bihar 
Assembly Constituency. The candidate has mentio- 
tioned.’’ 

The order of the Returning Officer, which I have quoted 
above, is not very clear, but interpreting it reasonably, it 
meens that the Returning Officer rejected tfee nomination 
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paper as, according to him, the name of the proposer did 
not find place in the electoral roll of the constituency for 
which the election was being held, namely, 3 Motlhari 
Parliamentary Constituency. Th* other interpretation that 
it was request because his name did not find place in the 
electoral roll of the Bihar Assembly Constituency, does 
not appear reasonable because the nomination paper could 
not be rejected for that reason, if the name of the proposer 
was entered and could on the basis of the information 
furnished in the nomination paper be easily traced in the 
electoral rolls of the 3 Motihari Parliamentary Constituency. 
The question is whether the Returning Officer has Impro¬ 
perly rejected the aforesaid nomination paper. 


16. Section 33 of the Representation of the people Act, 
1951, so far as it is relevant, reads: 

“(1) On or before the date appointed under clause (a) 
of section 30 each candidate shall, either In 
person or bv the proposer, between the hours of 
eleven o’clock in the forenoon and three o'clock 
in the afternoon deliver to the returning officer at 
the place specified in this behalf in the notice 
issued under section 31a nomination paper complet¬ 
ed in the prescribed form and signed by the candi¬ 
date and by an elector of the constituency as 
proposer. 

(4) On the presentation of a nomination paper, the return¬ 
ing officer shall satisfy himself that the names and 
electoral roll numbers of the candidate and his 
propsor as entered in the nomination paper are the 
same as those entered in the electoral rolls: 

Provided that no misnomer or inaccurate description 
of clerical, technical or printing error in regard 
to the name of the candidate or his proposer or 
any other person, or in regard to any place, mention¬ 
ed in the electoral roll or the nomination paper 
and no clerical, technical or printing error in regard 
to the electoral roll numbers of any such person 
in the electoral roll or the nomination paper, shall 
affect the full operation of the electoral roll or the 
nomination paper with respect to such person or 
place in any case where the description In regard 
to the name of the person or place is such as to 
be commonly understood; gnd the returning officer 
shall permit any such misnomer or inaccurate 
description or clerical, technical or printing error 
to be corrected and where necessaiy, direct that 
any misnomer, inaccurate description, cleri¬ 
cal. technical or printing error in the electoral roll 
or In the nomination paper shall be overlooked. 

(5) Where the candidate is an elector of a different 
constituency, a copy of the electoral roll of that 
constituency or of the relevant part thereof or a 
certified copy of the relevant entries in such roll 
shall, unless it has been filed along with the nomi¬ 
nation paper, be produced before the returning offi¬ 
cer at the time of scrutiny. 

Section 34 of the Act requires as a condition for valid 
nomination a deposit by or behalf of the candidate a certain 
sum of money. Section 36 .of the Act deals with scrutiny of 
the nomination papers. Sub-section (1) of section 36 autho¬ 
rises the candidates, their election agents, one proposer of 
each candidate and one other person duly authorised in 
writing by each candidate to attend at such time and place 
as the return ] ng officer may appoint for scrutiny of the 
nomination papers, and the returning officer Is enjoined to 
give them all reasonable facilities for examining the nomi¬ 
nation papers of all candidates which have been delivered in 
accordance with the provisions of section 33. Sub-Sections 

(2) to 7 of section 36 of the Act run as follows : 

“(2) -The returning officer shall then examine the nomi¬ 
nation papers and shall decide all objections wh : ch 
may-be made to any nomination and-may,.either 
ofl.fuch objection or on his own motion, after such 


summary inquiry, if any, as he thinks necessary, 
reject any nomination on any of the following 
grounds:— 

(a) that on the date fixed for the scrutiny of nomi¬ 
nations the candidate either is not qualified or is 
disqualified for being chosen to fill the seat under 
any of the following provisions that may be 
applicable, namely 

Artcle 84, 102, 173 and 191. 

Part II of this Act, and sections 4 and 14 of the 
Government of Union Territories Act, 1963 
(20 of 1963) ; or 

(b) th^f there has been a failure to comply with 
any of the provisions of section 33 or section 34; or 

(c) that the signature of the candidate or the pro¬ 
poser on the nomination paper is not genuine. 

(3) Nothing contained in clause (b) or clause (c) of 
sub-section (2) shall be deemed to authorise the 
rejection of the nomination of any candidate on 
the ground of any irregularity in respect of a 
nomination paper, if the candidate has been duly 
nominated by means of another nomination paper 
in respect of which no Irregularity has been 
committed. 

(4) The returning officer shall not reject any nomi¬ 
nation paper on the ground of any defect which Is 
not of a substantial character. 

(5) The returning officer shall hold the scrutiny on the 
date appointed in this behalf under clause (b) of 
section 30 and shall not allow any adjournment 
of proceedings except when such proceedings are 
interrupted or obstructed by riot or open violence 
or by causes beyond his control : 

Provided than in case an objection is raised by the return¬ 
ing officer or is made by any other person the candidate 
concerned may be allowed time to rebut it not later than 
the next day but one following the date fixed for scrutiny, 

and the returning officer shall record his decision on the date 

to which the proceedings have been adjourned. 

(6) The returning officer shall endorse on each nomi¬ 
nation paper his decision accepting or rejecting the 
same and, if the nomination paper is rejected, shall 
record in writing a brief statement of his reasons 
for such rejection. 

(7) For the purpose of this section, a certified copy of 

an entry in the eletoral roll for the time being in 

force of a constituency shall be conclusve evidence 

of the fact that the person referred to in that entry 
is an elector for that constituency, unless it Is 
provided that he is subject to a disqualification men¬ 
tioned in section 16 of the Representation of the 
People Act, 1950 (43 of 1950).” 

17. Thus the only grounds on which nomination paper 
may be rejected are those specified in clauses (a), (b) and 
(c) of sub-section (2). It is common ground that the 
candidate Jamuna Ram was qualified and not disqualified 
for being chosen to fill the seat, and it is nobody’s case that 
the signature of the candidate or his proposer on the nomi¬ 
nation paper Is not genuine. The rejection of the nomination 
paper can only be based on the ground specified in clause 2(a), 
namely, that there has been a failure to comply with any of 
the provisions of section 33 as section 34 is also of the way 
because it is not urged that the amount requisite under 
section 34 of the Act had not been deposited. 

18, It remains now to consider whether section 33 of the 
Ad has been complied with. It is qpj in dispute that the 
nomlnstoin paper was -delivered to the returning officer at th* 
•peclfled place on or before the last data appointed for filing 
of the nomination papers and that it is signed by the candidate 
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Jamuna Ram and by Mahadeo Suh, the proposer who is an 
cleLtoi of the Motihari Assembly constituency. The only 
requirement of section 33 of the Act is that the nominapon 
paper must be completed m the piescribed foim. The form 
pi escribed for filing the nomination paper for election to 
the house of the People is Form 2A appended to the Conduct 
of Election Rules, 1961. The nomination paper Ext. 2 is on 
the prescribed form. So far as the question of its compliance 
with section 33 of the Act is concerned, it has been completed 
in the pi escribed form. The only defect in completing the 
nomination paper in the pres.nbed form admittedly is tfl the 
effect that whereas the proposer Mahadeo Sah was enteied as 
an elector in Motihari Assembly constituency comprised with¬ 
in Motihari Parliamentary constituency, in the nomination 
paper, in the column meant for mentioning the name of the 
Assembly constituency, he has wrongly mentioned “Bihar", 
instead of Motihari, though he as correctly mentioned the 
name of the Parliamentary constituency and also his serial 
number in the electoral roll and the Part number of the 
electoral roll. 


Now “completed” obviously means “correctly completed 
and to the extent that the name of the Assembly constituency 
has not been correctly filled in, the nomination paper must 
be held not have been correctly completed. To that extent 
there has been a failure to comply with the provisions of 
section 33 of the Act. But sub-section (4) of section 36, 
as wo have seen, prohibits the Returning Officer from rejecting 
any nomination paper on the ground of any defect which is 
not of a substantial character. The question for de'ermi- 
nation. therefore, is whether the defect in the nomination 
paper is a defect of a substantial character. The learned 
counsel for the respondent contends that it is, whereas the 
learned counsel for the petitioner contends that it is not. 

19. The Returning Officer appears to have assumed that 
according to the averments in the nomination paper, the pro¬ 
poser Mahadeo Sah was an elector in Bihar Assembly Consti¬ 
tuency which was not comprised in 3 Motihari Parliamentary 
Constituency. As a Parliamentary Constituency consists of 
several Assembly Constituencies of the State m which the 
Parliamentary Constituency is situate, the reasonable inter- 
pretaton of the statement in the nomination paper that the 
nnme of the petitioner was rn’ered at serial No. 458. Part VI 
of the Bihar Assembly Constituency comprised in Motihari 
Parliamentary Constituency was that the w6rd “Bihar” had 
been used to specify with reference to the State. The 
Legislative Assembly in a Constituency, of which the name of 
the petitioner was entered and not the particular. Legisla¬ 
tive Assembly Constituency in the State of Bihar in which 
his name was entered. The proposer had in the nomina¬ 
tion paper claimed that the Assembly Constituency in 
which his name was entered was comprised in the Mqt'haii 
Parliamentary Constituency, and, therefore the interpreta¬ 
tion that “B'har” stands for the S*ato of B'hnr is a more 
reasonable interpretation. Tf tha* interpretation is, as it 
should have been adopted the result would be that though 
the netifioncr claimed to have been an elector of Motihari 
Parliamentary Constituency, he bad not specified the legisla¬ 
tive Assembly Constituency in the electoral roll of which he 
was entered as a voter. 

20. The cririal question for determination, therefore, is 
Wberether In the facts and circumstances of this case, the 
omi«sion to specify the name of the Assembly Constituency 
in which the proposer was entered as a voter is a defect of a 
substantial character. Tn order to find out whether the defect 
is of a substantial character, we must have regard to the 
purpose of the direction in the form that the nomination 
panei should contain the name of the Parliamentary Con¬ 
stituency, the name of the Assembly Constituency comprised 
in the Parliamentary Constituency in which the proroser is 
a voter and the Part of the electoral roll and the serial nurn- 
ber in that Part in which the name of the proposer occurs 
as a voter. As pointed out bv Wanchoo J. (as he then was), 
speaking for the Supreme Courf in Rcneilal Choudhurv vs. 
Dnhu Sao and others (A.T.R 1962 Supreme Court 1248), 
the nupvrm of the nrovisirm is “that the returning officer 
should be rble readi’v to check that the pronosen and the 
candidate are voters on the electros! roll”. As further observ¬ 
ed bv Wanchoo, J. in Rangilal’s case (simra), section 33 (4) 
of the Act casts a duty on the Returning Officer to satisfy him¬ 


self that the names and electoral roll numbers of the candi¬ 
date and his proposer on entered in the electoral roll and 
gives him the power to permit the removal of any defect 
in this connection. Therefore, the defect may not be regard¬ 
ed as substantial if on the basis of particulars mentioned in 
the nomination paper, the Returning Officer would Ire able 
leudily to trace out the name of the proposer and the candi¬ 
date in the electoral rolls. In Rangilal’s case (supra), naga- 
tiving the argument that the failure to give the name of the 

constituency by the proposer was a substantial defect in the 

nomination paper, Wanchoo, J. (as he then was) said : 

“It seems therefore that in this case the returning officer 
found no difficulty in tra- ing !he names of the pro¬ 
poser and the candidate in the electoral rolls and 
that is why no objection was raised before him 
as to the defect in columns 2 and 3, Tn the circum¬ 
stances it must be held that the defect was of an 
unsubstantial character and would not result in the 
rejection of the nomination paper.” 

20A. Can it be said that in view of the defect in the 

nomination paper, viz. the absence of the name of the 

Assembly Constituency, the Returning Officer would not 
be aple readily to trace the name ot the proposer in the electo¬ 
ral rolls ot 3 Motihari Parliamentary Constituency. In my 
opinion, the answer to the question must be in the negative. 
The electoral rolls of 3 Motihari parliamentary Constituency, 
in the electoral rolls of which the proposer Mahadeo Sab 
claimed that his pame was entered, consists of the electoral 
rolls of six Assembly constituencies, namely, 12 Motihari 
Assembly Constituency, 16 Madhuban Assembly Consti¬ 
tuency 17 Pipra Assembly Constituency. 18 Kcsuna Assembly 
Constituency, 19 Harsidhi Assembly Constituency and 20 
Govindganj Assembly Constituency vide paragraph 2 of the 
election petition, the averments in which are admitted in the 
written statement vide paragraph 11. If the Returning 
Officer had looked Into serial Nos. 458 of Part VI of the 
electoral rolls of all the six Assembly Constituency afore¬ 
said, he would have been able to readily trace the name 
of the proposer Mahadeo Sah entered at serial No.458, 
Part VI of the Motihari Assembly Constituency. The nomi¬ 
nation paper does mention that the name of Mahadeo Sah 
is entered at serial No. 458, Part VI of ihe electoral roll. As 
the name of the Assembly Constituency was not given, 
the only trouble caused to the Returning Officer in tracing 
out the name of Mahadeo Sah in the electoral roll of the 
Parliamentary Constituency would have been that he may 
have had to look Into utmost six entries, namely serial 
Nos. 458. Part VI of all the six Assembly Constituencies 
before he could locate the name of the proposer Mahadeo 
Sah. It could well have been that the Returning Officer 
rr*av have started with the electoral roll of Motihari Assem¬ 
bly Constituency in which ca e e he would have been able 
to locate the name of the proposer in the electoral roll at 
the first attempt. Can it be said that because the Return¬ 
ing Officer mav have had to take the nains of looking into 
Utmost six entries in the electoral lolls all of which were 
before him, as thev were all comprised in the Parliamentary 
Constituencv of which he was the Returning Officer, it 
mist be h*’d that the Returning Officer would not have been 
aWe resdilv to locate the name of the proposer in the 
electoral rolls ? In mv opinion, it cannot be so said. Tt 
is true that he should be able to trace the name of thb 
proposer in the e’ertorat roll without much difficulty, that 
is, without anv laborious search in the electoral roll, but 
it does not mean that the Returning Officer, to n«e the 
words of the Tribunal fn Few vs. Gibbon. (Indian Election 
Cases 1935— 1951. by Sen & Poddar, 66 at 72) “should take 
no pains at all”. 


2nR. It was argued on behalf of the respondent that. «s 
pointed oof bv the Rsiastban H'"gh Court in the case renort- 
ed m A.1R. 1963 Raiasthan 226 at 231. there is so presump¬ 
tion that the proposer is an elector, and the Returning Officer 
was not renuired to scrutinise the nomination patter with 
th» presumntlon that the pronoser Is an elector, tfitt If the 
proposer asserts that he Is an eleetor tn the Parliamentary 
Constituency to which the election relate*, and ha* glyan 
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certain particulars on the basis of which his claim can be 
substantiated or disproved, it is certainly Uie duly of the 
Returning Driver to take pains to investigate that claim in 
the light of the particulars furnished. As the Part number 
and the serial number of the eltctoral roll at which the 
name Of the proposer occuired in Motihari Assembly Con¬ 
stituency was given and it was stated that his name was 
entered in the electoral roll of the Parliamentary Consti¬ 
tuency, it was certainly tho duty of the Returning Officer 
to look lniu the various serial numbers 45S m Pait Vi of 
the electoral rolls of the different Assembly Constituencies 
which were the different segments of 3, Motihari parliamen¬ 
tary Constituency. 

20C. It was argued on behalf of the lespondent that as 
there was admittedly a non-compliance with the provisions 
of section 33 of the Act, there was no duty cast on the 

Returning Officer to hold an inquiry and find out whether 

the proposer Mahadeo Sah was qualified. Reliance is placed 
in support of this submission on the decision of the Supreme 
Court in Bnjendralal Gupta and another vs. Jwalaprasad and 
others (A.l.R. 1960 Supreme Court 1049). That case 
merely decided that where non-compliance with the pro¬ 
visions of section 33 of the Act is established, it is not 
obligatory on the Returning Officer to hold an inquiry 
under section 36(2) of the Act to find out whether or not 
respondent No. 5 was eligible to stand for the election. But 

in scrutinising the nomination paper in the light of the 

electoral roll, the Returning Officer holds no 
inquiry. He is merely scrutinising the nomination paper, 
a duty Imposed upon him. Where, as in this case, the ques¬ 
tion Is whether the omission of certain required particular 
in the n omin ation paper is a substantial defect, the Return¬ 
ing Officer is certainly entitled, and indeed bound, to look 
into the electoral rolls for deciding whether the defect is ot 
a substantial character. In Kamail Singh vs. Election Tri¬ 
bunal, HLssar, 10 Election Law Reports 189, where the candi¬ 
date himself pointed out to the Returning Officer (he entry 
of his name in the Electoral rolls, the omission of the name 
of the subdivsion in the nomination paper was held to be 
a more technical defect, and not a defect of a substantial 
nature. This case, therefore, shows that the Returning 
Officer n»y examine the candidate, and on a parity of 
reasoning the proposer, for deciding whether the defect is 
of a substantial nature, in Hira Singh vs. Madan La! 
(A.l.R, 1968 Supreme Court 1179 , it was held that in a 
case where there is more than one nomination paper, the 
Returning Officer is bound to look into the entries In all 
the nomination papers before holding that the defect in one 
nomination paper is of a substantial character. 

21. The decision of the Supreme Court in Dharam Sineh 
Rnthi vs. Hari Singh, (1975) 2 Supreme Court cases 240, 
on which strong reliance was placed by Shri Sinha, appearing 
for the respondent, does not compel us to hold that the 
omission to mention the name of the Constituency is in 
the circumstances of tho present case a defect of a substan¬ 
tial character which makes it obligatory for the Returning 
Officer to reject the nomination paper. In that case, one 
of the grounds on which the Returning Officer rejected the 
nomination paper of a candidate Prabha Ram was that the 
name of the constituency of the proposer was not given in 
the nomination paper and the Supreme Court held that the 
aforesaid defect pointed out bv the Returning Officer in the 
nomination paper was a defect of a substantial character 
which made it obligatory for him to reject the nomination 
paper. In that case, the constituency for which the nomina¬ 
tion paper was filed was the Assembly constituency and, 
therefore, the nomination paner In 'Form 2IS did not contain 
the name of the Parliamentary Constituency in which t (i e 
proposer was a voter. Thereafter, the names of the nossihle 
Assembly Constituencies, the electoral rolls of which the 
Returning Officer could look into for deciding whether the 
proposer was an elector were not nariowed down. Further, 
it appears that in the nforesa'd nomination paper of 
Prahha Ram, the entries in the eeteetorel rolls did not tallv 
vhh the particulars mentioned bv The pronoser in the nomi¬ 
nation naner. That was not a case, therefore, in which bv 
merely looking into as few a' utmost six entries in the elector 
roffs as in this case the Returning Officer coiffd have 
checked whether or not the proposer was an e'ector In the 
constffuenev for which the election was being held. The deci¬ 
sion id THtaram Singh Rathi’s case cannot be regarded as 


an authority for th© proposition that the omission to men¬ 
tion the name of the Assembly constituency of the proposer 
in the nomination paper v«as a defect of substantial character 
in the nomination paper even in those cases in which the 
name ol his Parliamentary constituency was correctly 
mentioned and the Part number of the electoral roll and 
the serial number in the electoral roll, at which his name 
was entered, were also correctly mentioned in the nomina¬ 
tion paper, and those particulars were sufficient to enable 
the Returning Officer to find out that the candidate was a 
inerson whose name was entered as an elector in the consti¬ 
tuency by merely looking into a few entries. 

21 A. The decisions in Sunder Lai Chechani vs. Sam pat 
Lai (A.l.R. 1963 Rajasthan 226) and P. N. Balasubrahman- 
yan vs. Election Tribunal (A.l.R. 1954 Madras 730), in 
which also the omission to mention the name of the consti¬ 
tuency in the nomination paper was held to bo a defect of 
substantial character also of no avail to the respondent. In 
the Rajasthan case, the High Court came to the conclusion 
that lrom the particulars given in the nomination paper, 
the Returning Officer could not be satisfied that the candidate 
was an elector in some Assembly constituency, and in the 
Madras case, the Madras High Court proceeded on the 
footing that in the absence ot particulars, no one could 
test whether the candidate was or was not duly qualified 
to be a candidate. In the present case, as I have held, on 
the basis of the particulars, the Returning Officer could 
without much difficulty have satisfied himself that the pro¬ 
poser was an elector in the Parliamentary Constituency for 
which he was proposing the name of lanuma Ram as a 
candidate, A large number of other decisions were also 
cited in this connection blit 1 do not feel it necessary to 
consider those decisions a s the legal principles applicable 
arc well settled by the decision of the highest court. Xbe 
test for determination whether the omission to mention the 
name of the constituency or the particulars like the electoral 
roll number of the proposer in a substantial defect or not 
is well settled, namely, where the Returning Officer could 
without difficulty i.e, readily find out whether the proposer 
was an elector of the constituency. The decision of the 
question whether a particular omission or mis-description 
in the nomination paper is a substantial defect or not is 
otherwise a question of fact and it is risky to appeal to 
precedent on the question of fact, I, therefore, do not 
feel called upon to refer to the various other decisions on 
the point whether the defect is a substantial defect or not, 
which have been cited by the learned counsel for the parties. 

22. In view of the conclusion of which I have arrived of 
it is not necessary consider the an argument was also ad¬ 
vanced on behalf of the petitioner that the defect in the 
nomination paper. In which Mahadeo Sah is a proposer, is 
a defect in regard to wrong description of the constituency, 
in which the proposer was a voter and is, therefore, cot a de¬ 
fect of substantia! nature and the nomination paper could not 
be 7ejectccT "on that ground. The only other defect in the 
aforesaid nomination paper that has been pointed out is 
that the name of the Assembly constituency, in which the 
candidate Jamuna Ram was a voter has not been mentioned 
in tho nomination paper. It is not disputed that the name 
of the Parliamentary constituency in which the Assembly 
constituency in which the petitioner is registered as a voter 
has been correctly mentioned as Motihari Parliamentary Con¬ 
stituency and the part number in which the name of the 
candidate and the. serial number of the entry In the clectroal 
rods in regard to the candidate Jamuna Ram has been 
correct!v given. Tn these circumstances, or the reasons civeri 
in regard to the defect regarding wrong mention of the 
Assembly Constituency of the proposer, the aforesaid defect 
in tho nomination paper cannot be regarded as a defect of 
a substantial nature. Further, so far the candidate Jamuna 
Ram is concerned, his postal address was given in the 
nomination paner as Mbcot. Main Road, Motihari. That 
showed that he was a resident. of Motihari. This show* 
'■pnarentlv that the Assembly Constituency of the candidate 
Tamrma Rom was Motihari Assemble Constituency. The 
Rc'rrning Officer seems to have ignored this defect and. 
thn-efo-e it nrmears that he had no difficulty in tracing out 
the electoral roll number of the candidate Jamuns Ram in 
*n the elertornl roll. In Renpilal’s ease (sunrnl the Sup¬ 
reme Court held that the omission to give the name of tfte 
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Assembly Constituency, namely, Dhanbad Assembly Con¬ 
stituency in the nomination paper was not a defect of a 
substantial character where the postal address showed that 
the candidate was a resident of Dhanbad and the Returning 
Officer did not notice the defect. For the reasons aforesaid, 
it must be held that the nomination paper No. 43 (Ext. 2) 
was improperly i ejected by the Returning Officer, 

23, As the nomination paper No. 43 (Ext. 2) could 
not have been properly rejected, the nomination of the 
candidate Jam on a Ram, in view of the provision of 
sub-section (3) of section 36 of the Act, which enjoins the 
Returning Officer not to i eject the nomination of the Candi¬ 
date for the failure to comply with the provisions of section 
33, if the candidate has been duly nominated by another 
nomination paper in respect of which no. irregularity has been 
committed cannot be regulated. In that view of the matter, 
it is not of any importance to determine whethei the other 
nomination paper No. 47 (Ext. 2|a) was or was not properly 
rejected. However, as an appeal lies from the order of this 
Court, I record my finding in regard to that also, 

24. The order of the Returning Officer rejecting the nomi¬ 
nation paper Ext. 2(a) reads thus : 

“Rejected as the proposer’s constituency has not been 
mentioned. Also the age has not been mentioned." 
The first defect is that the column meant for mentioning 
the name of the Assembly Constituency in the electoral 
roll of which the proposer Bishwanalh Ram whs a voter 
the name of the Assembly Constituency has not been men¬ 
tioned. The name of the Parliamentary Constituency, in 
which that Assembly Constituency is comprised, and the 
Part number and the serial number of the entry, in which 
the name of the proposer : s entered, has, however, been 
correctly mentioned as Wolffian Parliamentary Constituency, 
Part VII, serial No. 9 respectively. For the reasons given 
in regard to the nomination paper Ext. 2, this defect, in 
the circumstances of the case, cannot be regarded as a sub¬ 
stantial defect. As regards the other defect, namely, the 
non-ment ; on of the age of the candidate Jamuna Ram, 
ordinarily, this defect would have been held to be a defect 
of a substential character. In Brijendralal Gupta and another 
vs. Jwalaprasad and others (A.(,R. 1960 Supreme Court 
1049), the Supreme Court held that the omission to deckle 
the age in the nomination paper by a candidate was a 
defect of a substantial character. In the present case, however 
the omission to declare his age by the candidate should not 
be regarded as a defect of a substantial nature because the 
information as to age was available to the Returning Officer 
as at the time of the Scrutiny in the other nomination 
paper. For determining whether th's defect is substantial 
or not, we are not entitled to ignore the second nomffia- 
tion paper. Tn Hira Singh Pal vs. Madan Lai, reported in 
A.I.R. 1968 Supreme Court 1179_, in the second nomina¬ 
tion paper, the Part number and the Assembly Constituency 
in which the candidate was an elector wns wrongly men¬ 
tioned. But it was corrccly mentioned in the other nomina¬ 
tion paper. The Supreme Court held that the nomination 
paper could not be rejected on account of that mistake 
because from the first nomination paper, the Returning 
Officer could have easily found out the correct part of the 
electoral roll all the requ'red information was before him. 
Similarly, in the present case, though in the nomination 
paper No. <17 (Ext. 2/a), the age of the candidate had 
not been mentioned, as in the nomination paper Ext. 2, 
the candidate had declared his age as 64 years the omis¬ 
sion of the declaraton regarding age could not be regarded 
as a defect of a substantial character as the required in¬ 
formation as to age was before the Returning Officer. In 
the case reported in A.I.R. 1060 Supreme Court 1049 
(supra), there was no nomination paper in which the 
correct age was mentioned. As pointed out in the decis : on 
reported in A I.R. 1946 Patna 49, every judgment must be 
read ns anplicable to particular facts proved or assumed to be 
proved, The decision reported in ATR I960 Supreme Court 
1049 cannot, therefore, be regarded as an authoiitv for the 
proposition that even if the required declaration as to age 
has been furnishec’i in the other nomination paper, the Return¬ 
ing Officer must reject the other nomination paper of a candi¬ 
date because of the omission of the declaration as to age. 


I, therefore, hold that the nomination papers of Jamuna 
Ram Exts. 2 and 2(a) were improperly rejected. Section 
100(1) (c) of the act provides that if any nomination has been 
improperly rejected, the High Court shall declare the elec¬ 
tion of the returned candidate to be void. The election of 
the returned candidate^ the respondent, must, theiefore, be 
held to be void. I, accordingly, answer both parts of Issue 
No. 6 in the affirmative. 

Iraue No. 7 

25. Issue No. 7 of this election petition will be considered 
along with Issue No. 4 of Election Petition No, 9 of 
1980. 

ELECTION PETITION NO 9 OF 1980 


Issue No. 1 

26. It was conceded by the learned counsel for the res¬ 
pondent that there was no direct evidence that the election 
petition has been filed at the instance of Shri Rajenc.kra Pd. 
Gupta or that the petitioner is a stooge of Sri Rajendra 
Pd. Gupta. He, however, contended that the case of the res¬ 
pondent that the petitioner Mahadeo Sah was a stooge of 
Sri Rajendra Pd, Gupta and had filed the petition at his 
instance is proved by circumstances. One of the circum¬ 
stances on which he relied was that the defect in the 

nomination papers of Jamuna Ram was not due to in 
advertence, rather the defect was deliberately left in the 
nomination papers to provide a ground for challenging the 
election of the tespondent in case the Congress (I) candidate 
Shrimai Prabhawati Gupta, the wife of Sri Rajendra Pd. 
Gupta, lost the election, I will discuss the evidence on the 

point while dealing with issue No. 3, and for the reasons 

to be g'ven later, I hold that the circumstance that the 
defects in the nomination papers were deliberately left is 
not established by the evidence on the record. The other 
circumstance i died upon is the ignorance exhibited by the 
election petitioner Mahadeo Sah about the impugned elec¬ 
tion and the prosecution of the election petition. Mahadeo- 
Sah (P.W. I) admitted that he did not remembei the name 
of his lawyer and also the amount of money spent in filing 
the election petition. He also admittted that he did not 
know the names of the contesting candidates other than 
the respondent and Prabhawati Gupta and further that he 
did not know the dates in which the votes were counted, and 
the result of the election was declared. He further stated 
that be did not remember if any other election petition 
had been filed in respect of the impugned election and that 
Jamuna Ram had told him that he had tn be present op the 
date of hearing and that Jamuna Ram had brought him to 
Court and bad told him that the election petition had handed 
to be filed. He further stated that Jamuna Ram had banded 
over the Vakalatnama to bis lawyer, The witness stated that 
he d’d not know the name of the Mohalla in wh'ffi he was 
staving at Patna at the time of his deposition. He added 
that he was staying at) the place where Jamuna Ram whs 
staying, that Jamuna Ram had brought him to Court and 
that Jamuna Ram would take him back to the place where 
he was staving, The deposit’on of Mahadeo Sah does gives 
the impression that he is not the moving spirit behind the 
election petition which has beep filed in h's name. But 
there is no material on the basis of which it can be de¬ 
finitely b^ld that it has been filed at the instance of Sri 
Raiendra Pd. Gnnta. The fact that Mahadeo Sab knew Sri 
Rajendra Pd, Gunta or that Sri P.aicndra Pd. Gupta’s wife 
was a contesting candidate at the imnugned 
election and that Sri Raiendra Pd. Gupta has also filed an 
elec!ion petition may merely excite a susnicon. They are 
no proof of the fact that Sri Faiendra Pd. Gunta has got 
the election petition filed. T mav further state that the 
Election Petition No. 6 of 19R0 was filed on 21-2-1980 and 
this election pet-tinu fNo. 9 of 1980) wns filed on 22-2-80, 
long before (be filing of the written statement in which 
the nlea was raised that the election retitinn filed bv Sri 
Raiendra Pd. Gunta was not maintainable. The moving 
sn-rit behind the election petition seems to be Jamuna Ram, 
the candidate whose nomination paner was relented be¬ 
cause when asked whether he had consulted anv body before 
filing the election petition, Mahadeo Sah (P.W.l) answered 
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that Jamuna Ram cama to him and told him that election 
petition had to be filed. I do not accept the evidence of 
Jamuna Ram (P.W.3) that Mahadeo Sail (P.W.l) insisted 
that he would file the eiect.o n petition. Further, according 
to Mahadeo Sah (P.W.l), the person who knew about the 
amount of money spent in filing the election petition was 
Jamuna Ram and it was Jamuna Ram who had asked him 
to be present on the date of hearing. It is not disputed that 
Mahadeo Sah is an elector of the constituency, the election 
to which is impugned, and is, therefore, competent to pre¬ 
sent the election petition. The election petition cannot be 
held to be in-competent merely because inspiration or the 
money for filing the election petit on has been furnished 
not by the election petitioner himself, but by some one else. 
In Madan Lai Vs. Hira Singh Pal (A.I.R. 1968 Delhi, 110) 
which allowing the election petition, Hardyal Hardy, J. re¬ 
jected the argument that the election petition by the candi¬ 
date on the ground of improper rejection of his nomina¬ 
tion paper was not maintainable as he was merely a dummy 
candidate for the official candidate of the Congress Party 
and had dcllbeiately filed defective nomination paper and 
the election petition was instigated and financed by the 
official candidate who had been defeated. He held that even 
assuming the allegations to be true, there is hardly any 
allegation on the question of maintainability. He observed 
that a candidate whose nomination paper is improperly or 
Illegally rejected “whatever be his object and whatever be 
his motive, he has right to call In question the election of 
the returned candidate, no matter who prompts or insti¬ 
gates him and from where he gets the money to do so”. 
This decision was affirmed on appeal by the Supreme Court 
in Hira Singh Pal’s case (supra) even though the Supreme 
Court held that the election petitioner was at no time a 
genuine candidate and was merely ava : ling himself of the 
opportunity of the refection of his nomination paper for 
undoing the result of the election. On a parity of reason¬ 
ing the elector has the rinht to file an election netit'on 
“whatever be his object and whatever be his motive” and 
“no matter who prompts or instigates him and from where 
he gets the means to do so". No decision taking a con¬ 
trary view has been brought to my notice. I would, there¬ 
fore, answer both parts of Issue No. I in the negative. 

Issue No. 3 


27. According to the respondent, though given ample 
opportunity to give correct address in the nomination 
papers, neither Jamuna Ram nor his proposers availed them¬ 
selves of the opportunity and, therefore, they must be held 
to have del berately filed invalid nomination papers with 
the ulterior motive of utilising the rejection of the nomina¬ 
tion papers as a ground for challenging the election in 
case Shrimati Prabhawati Gupta, the offic'al Congress (I) 
candidate, lost the election. Even assuming the allegation 
to be proved, I do not think that the election petitioner 
Mahadeo Sah would be stopped from challenging the elec¬ 
tion. Section 100 of the Act provides that subject to the 
provisions of sub-secrion r2) which are not ma*"rinl ; n 
the present case, If the High Court is of the opinion that 
any nominat on has been improperly rejected, Ihe H gh 
Court shall declare the election of the returned candidate 
to be void. The election statute, therefore, makes it obli- 
gatory on the High Court to declare in such a case the elec¬ 
tion of the returned candidate to be void. As there is no estop¬ 
pel against the statute, a person who is qualified to challenge 
the election petition cannot be estopped from claiming from 
the High Court a declaration that the election of the re¬ 
turned candidate is void because of the improper rejection 
of any nomination paper. The question whether the nomma- 
tion paper was improperly rejected is a question of law and 
there can be no estoppel on a question of law. Section 81 of 
the Act confers upon every elector the right to questinn the vali¬ 
dity of an election of the constituency In which he is an 
elector, and that right cannot be Impaired by any eoultable 
doctrine, of estoppel, waiver or acquiescence. For application 
of the principles that there can be no eRtoppel against sta¬ 
tute ; n election petitions decisions reported Ip 5 Flection 
Law Reports 319 and 8 Election Law Reports 45. Further, 
even if no opportunity had been provided by the Returning 
Officer to the candidate or his proposers to correct or to 


remove the defect*, if the defect is substantial, rejection of 
the nomination paper will be proper and the fact that the 
cand date was not allowed an opportunity to rectify the 
omission would make no difference : See the decision in 
A.I.R. 1960 Supreme Court 1049 (supra) at page 1051. In 
Rangilal Choudhury’s case (supra) also, it was observed that 
the omission to notice the defect and failure to give an 
opportunity for correction to tho candidate does not mean 
that the defect can be ignored if it is of a substantial char¬ 
acter, Further, if the defect in the nomination paper was 
not of a substantial character, it cannot be rejected even if 
opportunity to remove the defect was not availed of, in 
view of the provision of section 36 of the Act that the Return¬ 
ing Officer shall not reject any nomination paper on the 
ground of any defect which is not of a substantial character. 
The question, therefore, whether or not Bishwanath Ram and 
Mahadeo Sah were given ample opportunity to give correct 
particulars in the nomination paper and they deliberately 
filed invalid nomination papers for some ulterior motive is 
not really relevant for the purpose of this case. Since, 
however, an issue has been raised on that point, I pro¬ 
pose to record my finding on that point and give my rea¬ 
sons for the finding very briefly. 


28. There is no direct evidence that Jamuna Ram or 
his two proposers deliberately filed invalid nomination 
papers with the motive that the rejection of the nomination 
papers may be utilised as a ground for challenging the 
election in the event of Shrimati Prabhawati Gupta, the 
official Congress (I) candidate losing tho election. The only 
evidence on the point is that even though the Returning 
Officer told Jamuna Ram, both at the time when he filed the 
nomination papers and at the time of the scrutiny, that his 
nomination papers were defective and that he should re¬ 
move the defects, Jamuna Ram not only did not 
remove the defects, but maintained that the nomination papers 
were not defective. The aforesaid circumstance is not enough 
to prove that the proposers and candidate Jamuna Ram had 
deliberately filed invalid nomination papers for some ulterior 
motive. That circumstance is quite consistent with the genuine 
but foolish belief of Jamuna Ram that the nomination papers 
were not defective. Further. I do not think that it can safely 
be held on the evidence that the Returning Officer told Jamuna 
Ram on both tho occasions that his nomination papers were 
defective and the defects should be removed and Jamuna 
Ram persisted in maintaining that the nomination papers 
were not defective. The Returning Officer was the person 
who was entitled in the first instance to decide whether or 
not the nomination papers were defective and he had power 
to reject the nomination papers. In these circumstances, it 
seems highly improbable that Jamuna Ram would maintain 
that the nomination papers were not defective and lefuse to 
make correction even though asked by tho Returning Officer 
to do so. This highly improbable story can be accepted only 
when the evidence in its support is such that is of cogent 
and unimpeachable character. The witnesses who deposed to 
the aforesaid story are, besides the respondent Kamla M'sra 
Madhukar fR.W, 1), Satya Narain Pd. Nirala (R.W. 2), 
Narayan Kishore (R.W. 3), both of whom were proposers 
of the nomination papers of the respondent. Surendra Kumar 
fR.W. 4), Ram Nath Pd. Sah (R.W. 5) and Bishwanath Ram 
(R.W, 6). The respondent (R.W. 1) deposed that both when 
Jamuna Ram had filed the nomination papers and also at 
the time of the scrutiny, the Returning Officer had told 
Jamuna Ram that the nomination papers were defective and 
that he should remove the defects and that Jamuna Ram d'd 
not do so and maintained on both the occasions that they 
were not defective. R.W. 2, R.W. 3 and R.W: 5 support the 
story told by R.W. 1 in so far as it relates to the occasion 
of scrutiny of the nomination papers, while R.W. 4 supports 
the story of R.W. 1 in so far rs it relates the occasion of 
filing the nomination papers by Jamuna Ram is concerned. 
On the other hand. Mahadeo Sah (P.W. 1) deposed that 
after Jamuna Ram filed the nomination papers, the officer 
said that that is right, please go away, Jamuna Ram (P.W. 3) 
deposed to the same effect. Rai Kishore Pd. Singh (P.W. 4), 
another candidate, who had filed the nomination paper, de¬ 
posed substantially to the same effect saying that the Return¬ 
ing Officer saw the nomination papeis of Jamuna Ram at 
the time the same were filed and kept the snme saying that 
they were alright. He further deposed that the Returning 
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Officer did not lei! Jamuna Ram before lejecting the nomi¬ 
nation papers that the nomination papers had not been coi- 
reeily tilled up. Thakur Ramr.pati Singh (P.W. 2), who ad¬ 
mitted was also a candidate at 1 he aforesaid ejection, deposed 
lhat the Returning Officer had looked into the nomination 
papers of Jamnna Ram when he had filed the same and that 
before tejecting the nomination papers of Jamuna Ram, ihe 
Returning Officer did not tell Tamuna Ram about any defect 
in tnc nomination papers and did not even ask him to explain 
those defects. It is true that P.Ws. 2 and 4 must also be re¬ 
garded as witnesses who had grievance against the respondent 
as they had been defeated at the election and P.W. 4 may 
be regarded as interested witness because he was elected to 
the Legislative Assembly with the support of the Congress 
(I) party, whose candidate, Shrimati Prabhawati Gupta was 
defeated at the election and was virtually a dummy candidate 
for Shrimati Prabhawati Gupta. Bui if P.Ws. aic partisan, 
so are the R.Ws. As 1 have alieady said, R.Ws, 2 and 3 were 
proposers of R.W. 1, the respondent. R.W. 5 admitted that 
he had worked for the respondent in the election. Hishwanath 
Ram (R.W. 6) ultimately admitted in cross-examination that 
his Party the Lok Dal, had alliance with the Communist Party 
and they had supported Shri Kamla Mishra Madhukar for 
election to the House of People and that they were support¬ 
ing Sri Kamla Mishra Madhukar in the election, further. I 
do not at all believe R.W. 1 when he states that on 10 th 
December, 1979, he was present in the chambeis of the Re¬ 
turning Officer when Jamuna Ram had filed his nomination 
papers. He had admittedly filed four nomination papers on 
7th December, 1979, He admitted that he knew that one 
candidate cannot Ale more than foui nomination papers. It 
is, therefore, highly improbable that he would go to file nomi¬ 
nation papers beyond four nomination papers already filed 
on 7th December, 1979. Though in this case he deposed 
that he had gone to file nomination papcis on two days, 
namely, 7th December. 1979 and 10th December. 1979, in 
Election Petition No. 6 admittedly he did not depose that 
he had gone to file nomination papers on two days, in my 
opinion, his evidence that he had gone to file nomination 
papers on 10th December, 1979 cannot be accepted. His evi¬ 
dence is, therefore, very unreliable. I do not believe R.W. 4 
because lie also maintained that Kamla Mishra Madhukar 
filed his nomination papers on 10th December, 1979. Though 
he claimed that he was an editor of a journ il published in 
1980, he admitted that no card in his capacity as a journa¬ 
list had been issued to him. Further, it is well settled that 
at the time of the scrutiny, the Returning Officer had no juris¬ 
diction to permit rectification of any defect in the nomination 
paper. See the decisions reported in A.I.R. 1954 Supreme 
Court 510 and A.T.R. 1970 Supreme Court 1 10. The evidence 


that at the time of scrutiny the Returning Officer asked 
Jamuna Ram to remove the defects is, thercloie, highly im¬ 
probable. In the circumstances, I would, thercfyic, prefer 
ihe testimony of the witnesses i \amined on bchah of the 
petitioner that the Returning Officer did not point out any 
detect .n the nomination papers at the lime of its presentation 
or at the tunc of scrutiny. I would, accordingly, answer both 
parts of Issue No. 3 in the negative. 

Issue No. 2 

29. For the reasons already given by me in the Election 
Petition No. 6 of 1980, both pans of issue No. 2 must be 
answered in the affirmative. 

Issue No. 7 of Election Petition No. 6 of 1980 and Issue 
No, 4 of Election Petition No. 9 of 1980 

30. Upon the findings that the nomination papers of Sri 
Jamuna Ram was improperly rejected and the election of the 
sole respondent is void and the other findings in the case, 
the petitioners of both the cases arc entitled to a declaration 
that the election of the sole respondent is void. As the elec¬ 
tion petitions fiave been strenuously contested. I see no justi¬ 
fication for not awarding costs of the petition to both the 
petitioners. Both the petitioners are, therefore, are also en¬ 
titled to costs. Hearing fee one set in both the petition* 
Rs. 1000 payable to the two petitioners half and half. The 
petitioners are not entitled to any other relief. These issues 
are, accordingly, answered. 

31. In the result, both the election petitions are allowed 
with costs and it is declared that the election of the sole 
respondent Kamla Mishra Madhukar to the Lok Sabha from 
3 Motihari Jjrk Sabha Constituency held in 1980 is void. Let 
the substance of this decision be communicated to the Elec¬ 
tion Commission and the Speaker of the Lok Sabha imme¬ 
diately. 

Patna High Court, 

The 25th May, 1984. 

SHJVANUGRAH NARAIN, Presiding Officer 

[No. 82|BR-HP (6 & 9)|80)|84] 
By order, 

S. R. SETHI, Under Secy. 

Election Commission of Tndla 
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